
BEFORETHE ILLINOIS
POLLUTION CONTROLBOARD

GRAND PIERCENTERLLC
AMERICAN INTERNATIONAL
SPECIALTYLINES INSURANCECO.
assubrogeeofGRAND PIER CENTERLLC

Complainants,

RIVEREAST LLC
CHICAGO DOCKAND CANAL TRUST
CHICAGO DOCKAND CANAL COMPANY
KERR-McGEECHEMICAL LLC
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TO: FrederickS. Mueller
DanielC. Murray
GarrettL. Boehm,Jr.
JOHNSON& BELL, LTD.
55 EastMonroeStreet
Suite4100
Chicago,IL 60603-5803

NOTICE OF FILING

DonaldJ.Moran
Pedersen& Houpt
161 NorthClarkStreet
Suite3100
Chicago,IL 60601-3242

PLEASETAKE NOTICEthatonJune13, 2005,we causedto be filed with theIllinois
PollutionControlBoardin theJamesR. ThompsonCenter,Chicago,Illinois, KERR-MCGEE
CHEMICAL LLC’S MOTION FORLEAVE TO FILE A COUNTER-COMPLAINTand
COUNTER-COMPLAINT,copiesofwhichareserveduponyou alongwith thisnotice.

Kerr-McGeeChemicalLLC

MichaelP.Connelly
GarrettC. Carter
ConnellyRoberts& McGivneyLLC
OneNorthFranklinStreet
Suite1200
Chicago,Illinois 60606
Tele: (312)251.9600

By: ~
ofits attorney~~

)
)
)

V.

I:\2470\040\NoticeofFiling—S.06.10.05



RECEIVED
CLERK’S OFFICE

BEFORE THE ILLINOIS
POLLUTION CONTROL BOARD JUN 132005

GRAND PIER CENTER LLC ) ~
AMERICAN INTERNATIONAL )
SPECIALTY LINES INSURANCE CO. )
assubrogeeof GRAND PIER CENTER LLC )

)
Complainants, )

) PCB 05-157
v. ) (Citizens Enforcement - Land)

)
RIVER EAST LLC )
CHICAGO DOCK AND CANAL TRUST )
CHICAGO DOCK AND CANAL COMPANY )
KERR-McGEE CHEMICAL LLC )

)
Respondents. )

KERR-McGEE CHEMICAL LLC’S MOTION FOR LEAVE TO FILE A COUNTER-COMPLAINT

RespondentKerr-McGeeChemicalLLC (Kerr-McGee)respectfullyaskstheIllinois

PollutionControl Board(Board)for permissionto file a counter-complaintin the abovecaptioned

proceeding,initiated by GrandPier CenterLLC andAmericanInternationalSpecialtyLines

InsuranceCo. assubrogeeof GrandPier CenterLLC (collectively, GrandPier).

As requiredby theBoard’sproceduralrules, 35 Ill. Adm. Code103.206(d),(e),

theattachedcounter-complaintsetsforth aclaim thatarisesout oftheoccurrencesthatarethe

subjectoftheabovecaptionedproceeding:thoriumresiduesexposedto theenvironmentduring

constructionfor commercialdevelopmentby GrandPier in theStreetervilleDistrict of theCity of

Chicago.



Respectfullysubmitted,

~~iI~hael P. Co~celly
GarrettC. Carter
Connelly Roberts& McGivney LLC
OneNorthFranklinStreet
Suite 1200
Chicago,Illinois 60606
(312)251-9600

PeterJ. Nickles
J.T. Smith II
ThomasB. Hogan

COVINGTON & BURLING
1201PennsylvaniaAve., N.W.
Washington,D.C. 20044-7566
(202) 662-6000

Attorneysfor Respondent
Kerr-McGeeChemicalLLC

Dated: June13, 2005
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CERTIFICATE OF SERVICE

I, LynnePüdlo, a non-attorney,being first swornon oath,deposeand statethat I
served the attachedMotion for Leave to File a Counter-Complaintand Counter-
Complainton the attorneysof recordby mailing true and correctcopies in a properly
addressed,sealedenvelopewith appropriatepostageaffixed anddepositingsamein the
U.S. mail locatedat OneNorth FranidinStreet,Chicago,Illinois, before 5:00 p.m. on
June13, 2005.

Subscribedandswornto
beforemeJune13, 2005.

M/LiA~1IiQ~~A4~
NotaryPu lic

~ ~‘OFFICIALSEAL”
~ MICHELLE M. PAITERSON
~~4OTA~YPUBLiC STATE OF IWNOIS

~mm~s~onfree04/2&20Q8

I:\2470\040\pleadings\cos040405
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COUNTER-COMPLAINT

Kerr-McGeeChemicalLLC (Kerr-McGee)counterclaimsagainstGrandPier

CenterLLC (GrandPier) andAmericanInternationalSpecialtyLines InsuranceCo. (AISLI), as

subrogeeof GrandPier (Counter-ComplaintRespondents),averringasfollows:

1. To the extentthat theBoardhasjurisdictionover theComplaint,theBoard

hasjurisdictionover thisCounter-Complaintpursuantto 35 IAC 103.200andSections5(d), 31(d)

and33(a)of theAct.

2. In 1997, GrandPier acquiredpropertyin Chicago,Cook County, Illinois

boundedby North ColumbusDrive, EastGrandAvenue,North St. Clair StreetandEastIllinois

Street,whichproperty,attime of acquisitionby GrandPier, waspavedandin useasaparking lot.

This site is generallydenotedby theaddress200 EastIllinois Street.

3. Beforeacquiringthisproperty,GrandPier retainedoneormore

environmentalconsultantsto conductenvironmentalreviewsthat includedthe200 EastIllinois

Streetsite.



4. This environmentalreviewprocessindicatedthat asite immediatelyto the

eastof200 EastIllinois Streetandon theothersideof North ColumbusDrive at 316EastIllinois

Streetwasundergoingcleanuppursuantto a 1996 unilateraladministrativeorder (UAO) issuedby

theU.S. EnvironmentalProtectionAgency, pursuantto theComprehensiveEnvironmental

Response,Compensation,andLiability Act (CERCLA), 42 U.S.C. § 9601et. seq., to address

contaminationby thoriumresultingfrom thehistoricaloperationsof the LindsayLight Co. in this

areaof Chicago.

5. In April 1999, GrandPier’senvironmentalconsultantoffered to conducta

file review to investigatethenatureof theenvironmentalconcernfor an additionalcost. Neither

GrandPier nor any consultantto GrandPier conducteda file searchat theEPA to learnthe

particularsof the then-ongoingcleanupactivities.

6. GrandPier knewor shouldhaveknownthat, until constructionof North

ColumbusDrive in themid-1980s,thepropertiesat316 EastIllinois Streetand200 EastIllinois

Streetwerecontiguous. Moreover,a file searchat theEPAof the then-ongoingcleanupwould

have,revealedthatcharacterizationof thecontaminationpertainingto the 316 EastIllinois Street

site indicatedthat pocketsof thoriumresiduesextendedbeyondtheWesternpropertyboundary

beneathsidewalksandNorth ColumbusDrive.

7. Although GrandPierand/orits consultantsandcontractors,conducted

subsurfaceboringsat the200 EastIllinois Streetsite, nonewasaddressedto thepossibility of

thorium residuesdespitethefactthat GrandPier knewor shouldhaveknow ofthepresenceof

thoriumresiduesand/orthepossibility of thepresenceof thoriumresidues.

8. RayM. Chin, theprincipalbehindGrandPier andatrainedengineer,

previouslyworkedfor CommonwealthEdisonandwasinvolved with oneor morenuclearpower
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generatingstations,wherehe obtainedfamiliarity with radionuclidesandthepotentialhumanhealth

risksassociatedwith them. Ray M. Chin knewor shouldhaveknownof thepresenceof thorium

residuesat the200 EastIllinois Streetsite.

9. At the time GrandPier acquiredthepropertyat200 EastIllinois Streetsite,

it knew orshouldhaveknownofthe presenceof thorium residuesat thesite.

10. Thepavementcoveringthe 200EastIllinois Streetsiteactedasa shieldto

preventhumanexposureto the “gammaradiation” associatedwith thoriumresidues. In a

September1999EnforcementConfidentialAddendumregardingpavedareasadjacentto the

LindsayLight II Site, EPA determinedthat the radioactivematerialin the soils wasnot water

solubleandthusdid not presentawatercontaminationrisk andthat theshieldingeffectsof the

asphalt,concrete,andoverburdenpreventthe releaseof the radiationto humansorthe

environment. EPA also determinedin theSeptember1999EnforcementConfidentialAddendum

that the radioactivematerialswould be releasedto theenvironmentif theshieldingmaterialswere

disturbedor if apersontunneledinto the radioactivematerials. TheSeptember1999Enforcement

ConfidentialAddendumpertainsto theAction MemorandumaccompanyinganAdministrative

Orderon ConsentregardingtheLindsayLight II Site.

11. In January2000, GrandPierbeganto removethepavementon thesurface

of the200 EastIllinois Streetsite, to excavatethesite, andto disposeof that materialatthe

BeverlyGravelSite, a quarryin Elgin, Illinois. GrandPier undertooktheseactionsto preparefor

constructionof acommercialbuilding despitethe factthat GrandPier knewor shouldhaveknown

that its actionswould causea risk to humanhealthandtheenvironmentfrom exposureto gamma

radiation.
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12. Only by GrandPier’sremovalof thepavementandexcavationof the site

for constructionof a commercialdevelopment,wasthepublic andtheenvironmentexposedto the

risksof thorium. GrandPier undertookthe removalof thepavementandexcavationofthe sitefor

its owneconomicbenefit. Kerr-McGeedid not standto benefiteconomicallyfrom GrandPier’s

commercialdevelopmentactivities.

13. In February2000, EPA directedcessationof theseexcavationactivities

pendingasurveyto determinewhethertheexcavationwould exposethoriumresidues.After a

surveyby EPA personnelindicatedthepresenceof thoriumresidues,EPAamendeda 1996

unilateraladministrativeorderwith respectto the316 EastIllinois Streetsite to direct thorium

removalactivities atthe 200EastIllinois Streetsite by GrandPier. EPA also directedtheremoval

of thethorium residuesthat GrandPier haddisposedof at theBeverly GravelSite.

14. In March 2000, Kerr-McGeeandGrandPier reachedan agreementby

whichbothpartiesreservedall rights to seekfuture reimbursement,but, to enablepromptconduct

of removalactivitiesdirectedby EPA, Kerr-McGeeundertookto arrangetransportationand

disposalof thorium residuesto be excavatedby GrandPier’s contractoratthe200 EastIllinois

Streetsite.

15. As aresultof GrandPier’sactions,Kerr-McGeehasincurredapproximately

$3.6 million of costs.

16. Pursuantto a consentdecreeunder§ 107 of CERCLA, 96 U.S.C.§ 9607,

enteredin theUnitedStatesDistrict Court for theNorthernDistrict of Illinois in June2004, Kerr-

McGeehasreimbursedEPA approximately$130,000for its costsof oversightandresponsewith

respectto the200 EastIllinois Streetsite.
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17. GrandPierhasnot paidany shareof theseEPA costsor reimbursedKerr-

McGeefor any of the costsincurredby Kerr-McGee.

COUNTER-COMPLAINT COUNT I: 415 ILCS 5/21(e)

18. Kerr-McGeerepeatsandreallegestheallegationsof paragraphsof 1-17of

its Counter-Complaintas if fully set forth herein.

19. TheAct providesthat no personshall dispose,treat,storeor abandonany

waste,or transportany wasteinto this Statefor disposal,treatment,storageor abandonment,

exceptata siteor facility which meetsthe requirementsof theAct andofregulationsandstandards

thereunder. 415 ILCS 5/21(e).

20. GrandPier’sremovalofasphalt,concrete,andoverburdenat the200East

Illinois Streetsite,theexcavationof thesite, andthesubsequentdisposalof thatmaterialwere acts

of “disposal,” asthat termis definedin 415 ILCS 5/3.185, otherthanata siteor facility which

meetstherequirements.oftheAct andof regulationsandstandardsthereunder.

PRAYER FOR RELIEF

WHEREFORE,Kerr-McGeepraysfor judgmentagainstGrandPier andAISLI as

follows:

A. An orderrequiringCounter-ComplaintRespondentsto reimburseKerr-

McGeefor the$3.6 million in responsecoststhatKerr-McGeehasincurredandthe$130,000

Kerr-McGeereimbursedto the UnitedStatesrelatedto removalofthorium atthe200 EastIllinois

Streetsite, togetherwith maximumlawfully allowedinterestthereon;

B. An orderrequiringCounter-ComplaintRespondentsto pay themaximum

civil penaltiesprovidedfor by theAct;

C. Suchother andfurther reliefastheBoardmaydeemjust andproper.
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